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Justice Department Bill Asking New Code for 




By WARREN WEAVER Jr. 

JkMdUi to Tht N*w York Tim** 

WASHINGTON. April 21 — 
The Justice Department is ask- 
ing Congress to approve a new 
system for prosecuting persons 
who leak classified information, 
a system designed to avoid the 
disclosure of that Information 
during the trial. 

To solve the security problem 
poeed by leaks, the department 
wrote Into the Nixon Adminis- 
tration's proposed new criminal 
code a provision involving dis- 
closure of classified documents 
that has since provoked a bar- 
rage of criticism from freedom 
of Information advocates. 

As submitted to Congress un- 
der the White House imprima- 
tur. the legislation prohibits 
anyone accused of disclosing 
secret, confidential or restricted 
Information from defending 
himself by proving that the in- 
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formation “was improperly 
clanifled at the time of its 
classification or at the time of 
the offense." 

Senator Edmund S. Muskie, 
Democrat of Maine, who has 
taken the lead in attacking the 
code, says this provision 
"would enforce public ignor- 
ance by making criminals out 
of honest men and women who 
put the public interest above 
bureatfcratic secrecy" by fur- 
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nishing improperly classified 
documents to the press. 

Law Held Necessary 

But the Justice 1 Department 
insists that such a law is nec- 
essary. Without it. Government 
attorneys contend, any defend- 
, ant can argue that the docu- 
ment he disclosed was improp- 
erly classified, and the court 
will then be forced to examine . 
Its contents in public to decide j 
the question. 

"We have had to decline to 
prosecute a significant number 
of cases involving classified 
documents because we could be . 
forced to disclose secret infor- 
mation in the process," said 
Robert Keuch, a Justice attor- 
ney who helped draft the in- ] 
formation code. 

"Bringing such defendants to 
trial under circumstances that 
permit them to open up what- 
ever documents are at issue 
would jeopardize the national ,, 
securiv," he added. 

Under the proposed new pro- 
vision, all the Government 
would have to prove in such a 
security case was that the doc- 
ument involved had been class i- 
j fied by an authorized official. 
No further inquiry into Its con- 
tents would re required for the 
prosecution or permitted for the 
defense. 

Surprise at Criticism 

A rising storm of criticism 
against two other controversial 
‘ parts of the proposed communi- 
cations section — those limiting 
* circulation of "national defense 
information" — has surprised 
the Justice Department attor- 
neys who drafted them largely 
because they maintain that the 
provisions are only a restate- 
ment of present statutes and 
Court-made case law. 

"We knew that the classified 
information section was touchy, 
and we expected to be grilled 
on that," said Ronald L. Gainer, 
head of the department’s Crimi- 
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nal Code Revision Unit. “But we 
were caught flat-footed by at- 
tacks on the defense informa- 
tion lections, which are within 
the exact parameters of exist- 
ing law.” 

In describing the drafting of 
the information section and the 
rest of the 366-page code, the 
Justice attorneys made the fol- 
lowing points: 

«lThe drafters, all career de- 
partment employes, were giv- 
en only one advance political 
Instruction by .the Nixon Ad- 
ministration: To incorporate in 
the over-all code a provision 
reviving the death penalty that 
would be designed to survive 
scrutiny by the Supreme Court. 
The Court abolished capital 
punishment last year. 

The death penalty section 
was included in the revised 
code, all of which was cleared 
by the White House before the 
legislation was Introduced In 
Congress. 

«|The defense information sec- 










tion bears no relationship to 
the British Official Secrets Act, 
to which some critics have com- 
pared it. Under the British law, 
it is a crime to publish any 
Government document that has 
not been officially released. 
Easing of these restrictions is 
now under study by Parliament 
qThe classified information 
section was not influenced by 
the prosecution of Dr. Daniel 
Ellsberg and Anthony J. Russo 
Jr. for disclosing the Pentagon 
papers. Revision of the law in 
this area had been under study 
in the Justice Department for a 


dozen years before that case 
broke. 

The information sections of 
the code were drafted by Mr. 
Gainer, as head of the code 
revision unit; Mr. Keuch, an at- 
torney with the department’s 
Internal Security Division on 
loan to the unit, and' Ezra 
Friedman, one of eight Justice 
attorneys attached to the spe- 
cial study. 

These authors acknowledge 
that there are some differences 
between sections of the present 
criminal code and the new “de- 
fense information” provisions, 
but they maintain the changes 


do not materially affect exist- 
ing law. 

The proposed code provides 
that “a person is guilty of an 
offense if he knowingly com- 
municates information relating 
to the national defense to a per- 
son not authorized to receive 
it” Penalties for a violation are 
a $100,000 fine and 15* years 
in jail in time of war or na- 
tional emergency. $50,000 and 
seven years in all other times. 

Present law sets a $10,000 
fine and a 10-year jail sentence 
or both for anyone who “wil- 
fully” communicates any of a 
long list of types of defense in- 


formation — “code book, signal 
book, sketch, photograph . . .” 
— to anyone “not entitled to 
receive it” or who refuses to 
deliver it to an authorized Fed- 
eral employe. 

The present code specifies, 
however, that it must be infor- 
mation “relating to the nation- 
al defense, which information 
the possessor has reason to be- 
lieve could be used to the in- 
jury of the United States or to 
the advantage of any foreign 
nation." This language is 
dropped in the new code. 

The new code defines “na- 
tional defense information” as 












material relating to the mili- 
tary capability, planning, 
communications, installations, 
weaponry, intelligence and 
communications of the country, 
restricted atomic energy data 
and information on “the con- 
duct of foreign relations affect- 
ing the national defense." 

The Justice Department at- 
torneys say that existing law, 
as subsequently interpreted by 
the courts, would cover all 
these sources of information, 
including those relating to for- 
eign relations. 

This section would punish a 
Government employe for leak- 
ing “national defense informa- 



tion” to a newsman, who would 
become subject to its sanctions 
in tdm if he passed on the in- 
formation to anyone else, either 
pi^vately or through a news- 
paper article or a broadcast 
report 

But the drafters of the code 
emphasize, reporters are sub- 
ject to essentially the same 
criminal law penalties under 
present law. 

In a speech on April 1, Sena- 
tor Muskie said, “No law gives 
the Government such power to 
prosecute newsmen, not only 
for revealing what they deter- 
mine the public should know 
but just for possessing informa- 



tion the Government sayj they 
should not have.” 

A memorandum circulated by 
the Senator’s staff in support of 
his position and published In 
The Congressional Record says, 
“Attaching criminal penalties to 
the use of information by tfte 
press is unprecedented in 
American history except for the 
Alien and Sedition Acts.” 

The Senate, faced with such 
a long and complicated bill, in- 
cluding several other controver- 
sial sections, appears unlikely 
to complete action before next 
fall, with consideration by the 
House coming some time in 
1974 at the earliest. 



